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Executive summary

Kenya’s security intelligence system has undergone tremendous changes, 
from the colonial times to the 1980s and 1990s – when it was an extension of  
the Executive – to the present, when the outfit enjoys an extended degree of  
autonomy. However, the institution has remained closed to the public even 
in instances where secrecy is not necessary. Human rights groups’ allegations 
that National Intelligence Service (NIS) officers abet or are directly involved 
in extra-judicial killings have not been proved or otherwise. If  investigated 
by a civilian mechanism, this could have provided avenues and impetus for 
reforming the institution. 

This report is a critical examination of  the nature and effectiveness of  the 
accountability of  the intelligence services in Kenya. It situates itself  within 
the context of  the 2010 Constitution, which requires that security must be 
conducted with respect for rule of  law, democracy, fundamental freedoms 
and human rights, and that all national security organs remain subordinate 
to civilian authority. Thus, democratic accountability has been established as 
a central tenet of  policing and security under the Constitution. The values 
of  professionalism, discipline, prevention of  corruption, accountability, 
respect for human rights and promotion of  good relations with the public 
are highlighted as key attributes required of  the officers under the new 
constitutional dispensation. 

Due to the nature of  its work, the NIS operates in understable secrecy. To a 
considerable extent, therefore, its budgets, staffing, operations and outcomes 
remain a secret. However, secrecy is not supposed to be an end in itself. 
The intelligence community is part of  Kenya’s security apparatus and has 
a responsibility to discharge its work transparently and with accountability. 
This is to ensure that the officers do not exercise their powers arbitrarily. 
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Accountability of  the NIS has, however, received little attention in both 
public and policy debates. Instead, most of  the attention with respect to 
accountability has been on the police. 

The NIS Act (2012) requires the officers to observe and uphold the Bill 
of  Rights and the values and principles of  good governance. Article 23 (1) 
provides for a disciplinary code with penalties, to be developed by the NIS 
Council in consultation with the Public Service Commission. Articles 27 and 
28 spell out that civilian authority is exercised through the Cabinet Secretary 
in charge of  internal security, who also has the mandate to develop policies in 
consultation with the NIS Director-General and to report to Parliament on 
the activities of  the NIS. Article 66 of  the NIS Act establishes an Intelligence 
Service Complaints Board, which is supposed to receive complaints against 
the service members. 

Nevertheless, so far, accountability of  the NIS has not gained traction. Most 
Kenyans are not aware of  any mechanisms for lodging complaints against 
intelligence officers despite the constitutional requirements of  transparency 
and accountability. 
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Recommendations

Government 

• Immediately begin the process of  establishing the Intelligence 
Services Board as set out in the NIS Act (2012) and provide 
it with necessary financial and administrative support.

• Ensure protection of  witnesses when they report cases of  
violation against NIS officers.

National Police Service Commission

• Make public the mechanism of  filing complaints against NIS 
members.

• Sanction and discipline any police officer found guilty of  
covering up or interfering with investigations into misconduct 
of  NIS officers.

National Intelligence Service

• Provide the public with information on how to lodge 
complaints against members of  the NIS.

• Be more visible to the public, engaging with them to bridge 
the gap between them and the Service, for example by 
creating a Public Information Department.

• Publish reports on public complaints filed against NIS mem-
bers; trends and types of  complaints; policy recommenda-
tions and the follow-ups made.
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• Make the NIS disciplinary code public to ensure that citizens 
know their rights and the channels for making complaints. 

• Explore ways of  using technology for the public to 
confidentially make complaints against officers.

• Enhance public outreach by publishing more documents 
such as the annual report of  the NIS in a manner that does 
not compromise national security but could facilitate public 
participation.

Parliament

• Parliamentary committees should take the intiative, either 
jointly or alone, to investigate allegations that NIS members 
could be responsible for human rights violations.

• Ensure that the NIS provides reports to Parliament as 
required by law and redacted versions made public.

Kenya National Commission on Human Rights and Commission 
on Administrative Justice

• Strengthen their oversight and accountability roles to ensure 
effective redress for those whose rights have been violated 
by suspected NIS officers.

• Advocate for establishment of  Intelligence Services Board 
as set out in the NIS Act (2012).

Civil Society Organisations

• Advocate for establishment of  the Intelligence Services 
Board as set out in the NIS Act (2012).
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• Support parliamentary committees to track the NIS’s 
accountability by offering technical support where necessary.

Methodology and approach

Data for this study was collected from both primary and secondary sources 
from June 2015 to June 2016. Key informant interviews were held with 
citizens, NGO representatives, security officers, intelligence officers and key 
opinion leaders in Nairobi, Mombasa and Garissa. Focus group discussions 
were also held with select members of  the public. The preliminary data 
and analysis was presented for critique in two policy forums attended by 
government officials and civil society representatives. All interviewees and 
participants in these forums chose to remain anonymous.
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Introduction

Kenya’s 2010 Constitution establishes that security activities must be 
conducted with respect for the rule of  law, democracy, fundamental 
freedoms and human rights.1 Under the Constitution, all national security 
organs (National Police Service, Kenya Defence Forces and the National 
Intelligence Service) are “subordinate to civilian authority”2. This means 
that oversight and accountablity are now central to the management and 
governance of  security in Kenya.

The consititutional provisions are an attempt to address Kenya’s poor record 
in accountabilty and respect for the rule of  law and human rights by its 
security agencies. In particular, the Special Branch (which later became the 
National Intelligence Service) was implicated in many cases of  political 
repression in Kenya’s post-colonial history since the late 1990s. Over the 
years, however, the intelligence service has tried to shed off  its reputation as 
the repressive tool of  the State. Nevertheless, significant challenges remain. 
For instance, accountability and oversight over the NIS remain weak and 
largely ineffectual. 

This report sees accountability as “the continuing concern for checks and 
oversight, for surveillance and institutional constraint on the exercise of  
power”.3 It is a broad concept embracing and overlapping with other terms like 
surveillance, monitoring, oversight, control, checks, restraint, public exposure 

1 Article 238(2) of  the Constitution
2 Article 239(5) of  the Constitution
3 Schedler, A. “Conceptualizing Accountability,” in The Self-restraining State: Power and Accountability 

in New Democracies, A. Schedler, L. Diamond and M. F. Plattner. Boulder, Lynne Rienner Pub-
lishers: 1999, pg 13
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and punishment.4 Two, basic connotations emerge from this understanding. 
One is the obligation of  public officials to inform about and explain what 
they are doing when called upon to do so by these agencies. The other is the 
capacity of  accounting agencies to impose sanctions on powerholders who 
have violated their public duties.5 The essence of  accountability is thus not 
merely giving out information and description of  activities or outputs but, 
even more imponrtant, giving reasons for the actions. 

This study examines the status of  accountability and oversight in the NIS in 
light of  the constitutional provisions (Chapter 14). This focus is important 
as the Service remains largely absent from policy and public debates on 
accountability and oversight over security agencies. This is in contrast to the 
police service, where accountability and oversight are specifically vested in 
an independent institution, the Independent Policing Oversight Authority 
(IPOA). 

As this report notes, civilian accountability mechanisms proposed in the NIS 
Act do not exist. Other actors and institutions that can exercise accountability 
and oversight over the NIS have not taken up the challenge. Further, there 
is very limited interest by CSOs in advocacy or policy work on the Service in 
general, and accountability in particular.

This study therefore seeks to promote public and policy interest in the 
question of  accountability and oversight over the NIS through its assessment 
of  the legal and policy architecture as well as actual practice. 

The entry points and strategies to strengthen accountability suggested in 
this report aim at building partnership between the NIS, the government 
and the citizens. It also aims at improving public knowledge of  the existing 
accountability structures.

4 ibid
5 ibid
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Why the need for accountability 

Robust accountability of  intelligence agencies is important for various 
reasons. First, the law gives intelligence agencies discretion in their use of  
powers, which, if  not checked, can be misused and result in widespread 
violation of  human rights. These include electronic surveillance; search, 
seizure and forfeiture of  property; information collection and exchange with 
domestic and foreign security intelligence and law enforcement agencies.6 In 
view of  this, accountability is necessary to help ensure that such powers are 
used in accordance with national and international law. It is also important 
that those aggrieved and victims of  misuse of  such powers – both the public 
and NIS officers – have effective means of  accessing timely relief. If  accused 
NIS officers are found innocent, they can feel vindicated and reassured that 
the systems are not biased. The citizens on the other hand can feel their 
grievances are addressed by an impatrial and independent institution(s).

Secondly, on a national level, accountability is an essential safeguard against 
incumbent governments using intelligence agencies to protect or promote 
political interests.7 This can be minimised through strong accountability 
mechanisms. Third, the secrecy surrounding national intelligence agencies 
shields them from public accountability. This makes it difficult for the 
media, civil society organisations and the public to scrutinise the intelligence 
agencies’ work, increasing the need for accountability by independent bodies 
to ensure their actions are in compliance with the law. Fourthly, intelligence 

6 See NIS Act, 2012
7 Aidan Wills, Mathias Vermeulen, Parliamentary Oversight of  Security and Intelligence Agencies in The 

European Union, European Parliament 2011, http://www.dcaf.ch/Publications/Parliamentary-
Oversight-of-Security-and-Intelligence-Agencies-in-The-European-Union; Sepper, Elizabeth, 
Democracy, Human Rights, and Intelligence Sharing (January 16, 2011). Texas International Law 

Journal, Vol. 46, 2010. Available at SSRN: http://ssrn.com/abstract=1742091
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agencies are funded with public money and should therefore be made to 
account for their use of  the money.8

Fifth, strong accoutability mechanisms can improve the quality of  NIS’s 
internal investigations, policies and procedures. The proceedings and 
outcomes can be used by the Service to etablish proactive measures to 
help discourage misconduct. In the long run, this will increase discipline 
and respect for human rights by Service members, weeding out the rogue 
elements. It will improve the image of  the NIS in the eyes of  the public, both 
locally and internationally. This would also have a snow ball effect of  citizens’ 
increased level of  trust and communication with the NIS, which would open 
more channels through which the public can transmit information to security 
organs. 

Finally, Kenya has a long history of  misuse of  the intelligence services 
for partisan political ends. From independence until the late 1990s, the 
intelligence services were complicit in numerous cases of  political killings, 
arbitrary detentions, torture and disappearances of  individuals singled out as 
critics of  the government. The Constitution as well as the NIS Act therefore 
deliberately set out to address this history of  misuse of  power by providing 
mechanisms for accountability and oversight.

Types of accountability

There are two kinds of  accountability that concern this report – vertical and 
horizontal – some of  which are already established in Kenya . Vertical ac-
countability is the use of  internal mechanisms and bureacracy within the in-
telligence to ensure accountability. It also involves the media and civil society 
organisations (CSOs) holding officials to account.9 In this system, intelligence 
officers are supposed to account to the President as the Commander-in-Chief  
or his designate, in Kenya’s case, the Cabinet Secretary for the Interior and 

8 Aidan Wills op cit
9 Schedler, opcit p. 23
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Coordination of  the National Government. The Cabinet Secretary is man-
dated by law to monitor implementation of  national intelligence policies and 
strategies and receive and take appropriate action on reports submitted by 
the NIS Director-General. As part of  accountability, every year, the Cabinet 
Secretary is required to submit an annual report to Parliament indicating the 
activities and accomplishments of  the Service and including recommenda-
tions on improving the Service.10

Within the Service itself, vertical accountability is exercised through issuance 
of  directives, internal regulations and administrative policies by the Director-
General and senior management.11 An internal affairs department is normally 
established to review misconduct of  officials and ensure accountability. 

CSOs, the public and the media play a watchdog role and hold intelligence 
agencies accountable through lobbying, advocacy and sensitisation initiatives. 
However, these actors normally have access only to a limited amount of  
information concerning the activities of  intelligence agencies, which may be 
voluntarily released, released systematically through legislated declassification 
schemes, or which may be leaked by insiders or revealed through investigative 
journalism.12 As analysed subsequently, vertical accountability in Kenya is 
weak.

On the other hand, horizontal accountability involves the establishment of  
independent institutions to hold the intelligence officers answerable.13 The 
institutions might involve the Ombudsman, human rights commissions, in-
dependent civilian accountability authorities and commissions focusing on 
the intelligence sector. Currently, established institutions carrying out hori-
zontal accountability include the Senate Departmental Committee on Na-

10 See NIS Act, 2012
11  Born, Hans, and Ian Leigh. Making Intelligence Accountable: Legal Standards and Best Practice for Over-

sight of  Intelligence Agencies. Oslo: Publishing House of  the Parliament of  Norway, 2005 pg 46
12 Marina Caparini, “Controlling and Overseeing Intelligence Services in Democratic States,” 

page 12, http://www.dcaf.ch/content/download/36839/528895/file/Ch1.pdf
13 O’Donnell, Guillermo, “Horizontal Accountability in New Democracies,” in The Self-restraining 

State: Power and Accountability in New Democracies. A. Schedler, L.Diamond and M. F. Plattner. 
Boulder, Lynne Rienner Publishers: 1999 pgs 29-51
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tional Security, National Assembly Departmental Committee on Administra-
tion and National Security, Defence and Foreign Relations Committee. In 
addition to these parliamentary mechanisms, there is the Commission on 
Administrative Justice (Office of  the Ombudsman), the Kenya National Hu-
man Rights Commissions and IPOA.

Agencies exercising horizontal accountability should be legally enabled and 
empowered, willing and able to take actions that range from routine oversight 
to criminal sanctions or impeachment in relation to actions or omissions by 
other agents or agencies of  the State where such actions may be qualified as 
unlawful.14

How then can those who operate within relative secrecy be held accountable 
without compromising their work and the broader national security? There 
seems to be an intrinsic conflict between secrecy – a necessary precondition 
for intelligence functions – and accountability, “the operative mechanism 
for democracy”.15 The situation becomes more complicated in contexts like 
Kenya, which have historically lacked accountability, where internal systems 
of  review are conspicuously poor or absent and there are clear and wide-
spread abuses by security agencies, or where police agencies are poorly man-
aged and organised.16 

Like any other intelligence agency, the NIS works in secrecy and it is not 
subjected to the usual level of  public scrutiny as other security agencies. 
This leaves signinficant potential for misconduct. Over the years, Kenya’s 
intelligence officers have been accused of  misusing their powers and 
committing or abetting human rights violations with impunity. This is a point 
we now turn to.

14 O’Donnell ibid
15 Thomas C. Bruneau Kenneth R. Dombroski , Reforming Intelligence: The Challenge of  Control in New 

Democracies, https://www2.warwick.ac.uk/fac/soc/pais/people/aldrich/vigilant/bruneau.pdf
16 ibid
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Intelligence and accountability in 
Kenya: Where we have come from17

Kenya’s intelligence system emerged from the shadows of  the colonial state, 
where it was designed and maintained to keep a check on the nationalists 
fighting for independence. It was also meant ensure continuity of  the colonial 
administration.18 

The Special Branch was created in 1926 and housed under the Criminal 
Investigations Division (CID), whose work was to gather intelligence.19 
These officers played a prominent role in providing information on 
citizens agitating for independence. It also assisted in quelling the Mau Mau 
insurgency. This early orientation of  the intelligence service as an agency in 
the service of  the Executive and as a means of  maintaining political power 
for the elite continues to shape Kenya’s understanding of  the institution and 
partly explains why the agency has not come under the accountability radar.

After independence in 1963, the Special Branch was domiciled in the Of-
fice of  the President and effectively became an extension of  the Executive. 
During President Jomo Kenyatta’s administration, the agency was used as 
a political tool to carry out surveillance on the Opposition. Over time, the 

17 It is not within the domain of  this report to give a detailed historical documentation of  intel-
ligence services in Kenya. For further reading on the history of  intelligence see Wilson Boinett, 
‘The Origins of  the Intelligence System in Kenya’, in Sandy Africa and Jonny Kwadjo, eds, 
Changing Intelligence Dynamics in Africa, (Birmingham: Birmingham University Press,2009)

18 Wilson Boinett, ‘The Origins of  the Intelligence System in Kenya’, in Sandy Africa and Jon-
ny Kwadjo, eds, Changing Intelligence Dynamics in Africa, (Birmingham: Birmingham University 
Press,2009) p.24. Lauren Hutton,Intelligence and Accountability in Africa, Policy Brief  No 2, 
June 2009;

19 Wilson Boinett, op cit
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Special Branch became notorious for its involvement in the arrests and de-
tentions of  opponents of  the Kenyatta government. It was also implicated 
in some of  the political assassinations of  the time, for example that of  Pio 
Gama Pinto and Josiah Mwangi Kariuki, popularly known as JM, which re-
main unresolved to date.

President Daniel arap Moi, who took over the reigns of  power in 1978, 
continued using the intelligence for political purposes and the repression 
peaked. Between 1989 and 1991, the Special Branch engaged in extra-judicial 
killings, arbitrary and prolonged detention, torture and sexual violence of  
Opposition supporters and their sympathisers in a period that can be said 
to be the worst for human rights in Kenya’s post-independence history.20 
The Truth, Justice and Reconciliation Commission (TJRC) in its final report 
noted that systematic use of  torture was used by the Special Branch during 
interrogations of  detained persons in Nyayo House (basement cells and the 
24th, 25th and 26th floors), Nyati House, police stations, prisons and other 
locations. It recorded that the State deliberately designed and built these 
places for torture purposes.21 No one was held accountable for these atrocities 
and there were no mechanisms for victims to seek redress. The State simply 
covered up these violations and is yet to undertake any investigations and 
prosecution of  Special Branch officers involved in the atrocities.

In 1998, the first attempt at establishing a civilian oversight mechanism for the 
intelligence sector and to ensure accountability for human rights violations 
was made with the enactment of  the National Security and Intelligence 
Act, 1998, and the establishment of  the National Security Intelligence 
Service (NSIS). This was to mark the beginning of  a process of  ridding the 

20 See Adar G. Korwa and Issac Munyae, ‘Human rights abuse in kenya under Daniel Arap 
Moi, 1978-2001,’ https://www.csbsju.edu/Documents/Peace%20Studies/pdf/Human%20
Rights%20Abuse%20in%20Kenya%20Under%20Moi.pdf; Friedrich Ebert Stiftung and Citi-
zens for Justice, We lived to tell the Nyayo house story, 2003

21 Republic of  Kenya, Report of  the Truth, Justice and Reconciliation Report, Government Printer, 
2013 pg Xi 
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intelligence of  its tainted past and adoption of  a clean image.22 More than 
170 Special Branch officers were subsequently purged. In 1999, the NSIS 
and the police were made distinct entities and arrest authority and powers 
removed from the NSIS.23 

The government’s commitment and willingness to address misconduct by 
the officers, however, did not go far enough. The 1998 NIS Act (Sec 24) 
established the Complaints Commission, which was supposed to receive 
complaints from the public about anything done by the Director-General or 
by a director, officer or other member of  staff  of  the Service in the exercise 
of  their powers or the performance of  their duties. The commission was to 
have four members, all of  who were to be appointed by the President on the 
advice of  the Judicial Service Commission, sourced from outside the security 
sector. 24 However, the commission was never formed and accountability for 
the NIS officers did not materialise.

The promulgation of  the 2010 Constitution was a turning point for the 
security sector, including the NIS. The Constitution not only radically changed 
the entire governance structure but also made all security organs subject to 
civilian authority.25 This meant that civilian oversight and accountability of  
the NIS became a constitutional requirement. 

The NIS was established under Article 242(1) of  the Constitution as a 
disciplined civilian service, responsible for gathering security intelligence 
and counter-intelligence to ensure national security from internal and 

22 Brigadier Wilson Boinett, ‘The Origins of  the Intelligence System in Kenya’, in Sandy Africa 
and Jonny Kwadjo, eds, Changing Intelligence Dynamics in Africa, (Birmingham: Birmingham Uni-
versity Press, 2009), p.31

23 ibid
24 Chairman was proposed to be a person who holds or has held or is qualified to hold office as 

a judge of  the High Court or of  the Court of  Appeal; four other members of  whom— (i) one 
shall be an advocate of  not less than seven years’ standing; and (ii) one shall be a religious leader 
of  national repute.

25 Article 239 (5), 2010 Constitution
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external threats.26 The law requires that national security goals be pursued 
in compliance with the law and with utmost respect for democracy, human 
rights and fundamental freedoms.27

Just like other security organs, the NIS in performing its functions and 
exercising its powers, shall not act in a partisan manner, further any interest 
of  a political party or cause. Neither should it prejudice a political interest or 
cause that is legitimate under the Constitution. The service is also required 
to observe and uphold the Bill of  Rights, the values and principles of  
governance under Article 10(2), the values and principles of  public service 
(Article 232(1)) and the principles of  national security envisaged in Article 
238(2) of  the Constitution.

A Director-General appointed by the President after vetting by the National 
Assembly heads the NIS.28 He is also the principal advisor to the President 
on intelligence matters. The service is directly supervised by the National 
Security Council and is subject to Parliament for oversight and accountability 
purposes in so far as its operations and policies are concerned.

In order to give effect to the requirement under Article 239 (5) of  the 
Constitution, civilian authority over the NIS is exercised through the Cabinet 
Secretary for the Interior, whose functions include developing and monitoring 
implementation of  national intelligence policies and strategies.29 Oversight is 
also exercised through the National Intelligence Service Council (64) (1), 
which advises the service generally on all matters pertaining to national 
intelligence policies and strategies, administration and expenditure. Further, 
an Intelligence Service Complaints Board is proposed in the NIS Act. The 
board is supposed to receive and investigate complaints against the service.

26 Article 242, Constitution of  Kenya, 2010
27 Article 238 (2) (b) Constitution of  Kenya, 2010
28 The current Director-General, Major General Philip Wachira Kameru, was sworn into office 

on 11 September 2014, after vetting by the National Assembly’s Departmental Committee on 
Defence and Foreign Relations

29 This is further discussed below
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Literature on security sector accountability recognises that the focus on both 
institutional and individual accountability measures is necessary as Kenya 
aspires to a modern, democratic country. Increased demand for accountability 
is nevertheless occurring at a time when the nature of  security threats has 
also changed with increased internal attacks by the Somalia-based Al-Qaeda 
affiliated Al–Shabaab terrorist group, its local cells and sympathisers. The 
country is also facing the challenges associated with the recruitment of  
Kenyan youth into violent extremism. This has increasingly made the task of  
managing national security complex because the intelligence sector has also 
to evolve and change in response to the changing nature of  threats. It means 
that using new capacities and methods, counter-intelligence has to focus 
more on constantly denying tactical victories to terrorists and frustrating the 
plans and capabilities of  non-state actors., Members of  the oversight and 
accountability mechanisms are also supposed to keep up with these changes, 
in order to enhance accountability. 

The evolution of  Kenya’s intelligence oversight and accountability parameters 
and structures has, however, not been without its challenges. Despite the 2010 
Constitution having strong emphasis on transparency, efforts to establish 
civilian accountability have not properly taken root.

kimari
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Findings

Clear legal framework

Kenya has a clear and sound legislative framework which lays a good 
foundation for accountability and oversight of  the NIS. The laws have, 
however, not been fully implemented.

The NIS is established under Article 242(1) of  the Constitution as a 
disciplined civilian service and is ‘subordinate to civilian authority’ (Art 
239.5). The Cabinet Secretary for Internal Security and co-ordination of  
National Government exercises civilian authority by ensuring, together with 
the NIS Director-General, that policies and strategies are formulated and 
implemented (Sec 28, NIS Act, 2012). He also ensures that the service is 
adequately resourced to achieve its mandate; monitors implementation of  the 
national intelligence policies and strategies and receives and takes appropriate 
action on reports submitted by the Director-General. Every year, the Cabinet 
Secretary is required to submit an annual report to Parliament indicating the 
activities and accomplishments of  the service, including recommendations 
on what can be done to improve it. Nevertheless, these reports have not 
been filed, thus undermining the effectiveness of  civilian authority through 
Parliament.30

Section 66 of  the NIS Act establishes the Intelligence Service Complaints 
Board, which is a wholly civilian accountability mechanism.31 The Board 
is supposed to receive and investigate complaints lodged by any person 
aggrieved by anything done by the Director-General or any NIS member. 

30 See further below, a comprehensive analysis on Parliament
31 See further below, a discussion on the Board

kimari
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This board has not been formed, yet in its design, it was meant to handle 
complaints by civilians against the NIS.

Section 23 (1) of  the NIS Act says that the service in consultation with the 
Public Service Commission, shall issue and maintain a disciplinary code 
for the members. The code is to among other things spell out disciplinary 
offences and penalties for service members.

Thus, it can be argued that there is sound legal framework, which is geared 
to ensuring oversight and accountability of  the NIS. Nevertheless, the laws 
and provisions ensuring civilian authority is established and exercised over 
the NIS have not been properly and comprehensively implemented. The 
consequence is that citizens have limited recourse for redress whenever they 
feel their rights have been violated by service members.

Weak internal accountability

Intelligence agencies themselves exercise vertical control over their members 
through the Director-General and senior management of  the intelligence 
service. This is done through the issuance of  directives, internal regulations 
and administrative policies. Accountability and review of  misconduct may 
be performed by an internal affairs department. Additionally, a duty to 
report illegal action and an established channel for doing so is an important 
development in accountability mechanisms within intelligence agencies.32 
(Born and Leigh, 2005, p. 46).

Various respondents said they report to the police when their rights have 
been violated by suspected NIS officers. However, even if  they do so, they 
are faced with challenges from the onset. One is that it is hard to prove 
that one has been violated by a NIS officer. By its very nature, intelligence 
gathering is covert and is supposed to largely remain so. Hence, NIS 
officers will rarely formally identify themselves during operations and this 

32 Born, Hans, and Ian Leigh, op cit pg 46

kimari
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poses problems of  accountability in case of  misconduct. As rhetorically 
posed by a key informant: “how do you identify an NIS officer? It could as 
well be an imposter.”33 In other instances, police are not even aware there 
is any operation taking place or who is reponsible. As one of  the officers 
interviewed stated: “These things happen without us knowing but we are 
told to follow up. How can we do that?”34

Secondly, there is code of  secrecy and silence within the police institution 
when it comes to complaints against security officers. Police will often re-
fuse to confirm or deny that a particular incident or security officer is under 
investigation. They are also not enthusiastic about uncovering and punish-
ing misconduct among security officers in general and are, therefore, likely 
to dismiss complaints without adequate investigation.35 Even if  a complaint 
gets to investigations stage, such investigations are often shoddily done.36 As 
one respondent in Wajir noted: “The traditional method of  approaching the 
police with these matters seems to be ineffective and those affected are usu-
ally told that the police cannot do much against the NIS officers. They say 
that this is beyond them and that it is a matter of  national security.”37 

Third is intimidation of  and threat against civilians who make complaints 
against NIS officers. Respondents in Wajir, Mombasa and Garissa talked of  
how people who make complaints to the police are threatened with torture 
and “disappearance” by the same officers they have reported about. Since 
they have seen and know other people who have disappeared without trace, 
they opt not to pursue the cases further. Attempts at using the police service 
channels as a redress mechanism have revealed serious weaknesses. In many 
instances, this mechanism fails to serve the required purpose of  ensuring 
accountability. Further, the trust deficit between the commnunity and secuirty 
agencies makes policing harder. There is need, therefore, at the minimum 

33 Interview with NIS officer, Nairobi
34 Interview with a police officer, Wajir
35 Interview with member of  IPOA, Nairobi
36 Interview with Member of  IPOA
37 Interview with a Wajir resident
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to institute working internal mechanisms that will ensure accountability for 
service members suspected of  human rights violations. This will not only 
ensure the NIS gets rid of  those soiling its name but will also enhance its 
image in the eyes of  the public. 

Lack of  transparency and accountability means that the community is left 
with speculation rather than facts. It also limits the public’s interation with 
the NIS, yet intelligence officers often rely on the public to get information. 
“…Even if  they have information for the security forces, they would rather 
not tell them because they will be questioned and most likely detained on the 
premise that they must have inside access and that is why they have this sort 
of  information,” noted a Garissa resident.38

Article 23 (1) of  the NIS Act provides for a disciplinary code with penalties 
to be developed by the National Intelligence Service Council (NICSC) in 
consultation with the Public Service Commission (PSC). This envisages that 
any NIS member who goes against this code can be punished. However, the 
code is not publicly available, hence the public will not know when service 
members go against it. In turn, this means that the public is unlikely to lodge 
complaints. Making this code and the remedies there in public will go a long 
way in ensuring that the citizens know their rights and the channels through 
which they can lodge complaints. This will include information to the public 
on how their complaints are being processed and the final decisions taken. 
In countries like South Africa, the code of  conduct has been written into the 
Intelligence Services Act (2002) as an additional mechanism of  oversight and 
accountability. It explains the responsibilities of  the service members and 
what is to be done in case of  violations or misconduct.

The NIS must also take steps to create various avenues especially online 
through which civilian complaints can be channneled and addressed in a 
timely manner. If  done professionally and possibly through end to end 
encryption, this will ensure anonymity and build confidence among the 
citizens that chances of  retribution are minimal. In addition, the service can 

38 Interviews with members of  public in Garissa
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consider creating county-based offices to deal with public complaints against 
NIS officers. This will ensure ease of  communication and greatly increase 
the organisations response to public criticism.

In the spirit of  transparency and accountability, the NIS Director-General 
may need to consider publishing annual reports detailing the number of  cases 
filed against his officers, the nature of  the complaints and what action has 
been taken against such officers. The information can be of  a general nature 
to protect the privacy of  the officers. However, publishing it will go a long 
way to assure the public that internally, something is being done to ensure 
accountability. This is not a new thing since the National Police Service in its 
annual crime report, routinely reveals the number of  police officers against 
whom the public has made complaints. 

Kenya National Commission on Human Rights and IPOA

The Kenya National Commission on Human Rights (KNCHR) and the 
Independent Policing Oversight (IPOA) have not taken action on complaints 
against NIS officers accused of  human rights violations. 

The KNCHR has released monitoring reports alleging violations by suspected 
NIS officers while on duty. For example, on September 15, 2015 they released 
a report, “The Error of  Fighting Terror with Terror”, which documented 120 
cases of  human rights violations, including 25 extrajudicial killings and 81 
enforced disappearances. KNCHR alleged that the violations were linked 
to security agencies, including the Kenya Defence Forces (KDF), NIS, the 
Kenya Wildlife Service (KWS), county commissioners, chiefs and the Anti-
Terrorism Police Unit (ATPU) in the ongoing crackdown on terrorism and 
general insecurity in the country.39 

The role of  KNCHR is to document alleged human rights violations and 

39 Kenya National Commission on Human Rights, “The Error of  Fighting Terror with Terror”, Sep-
tember 15, 2015, http://www.knchr.org/Portals/0/PressStatements/Press%20statement%20
on%20Error%20of%20fighting%20terror%20with%20terror.pdf



Building National Intelligence Service for a Democratic Society

30

conduct advocacy to ensure accountability. However, it is the responsibility 
of  the policing agencies to investigate these allegations. This, as we have 
seen, has not happened. Given that the issues of  accountability of  NIS has 
remained a challenge, KNCHR could consider a deliberate and strategic focus 
on this as part of  its work on accountability of  security agencies. It could, 
for example, push for the establishment of  the Intelligence Service Board, 
the civilian accoutability mechanism proposed in the NIS Act (2012).40 The 
board as will be later discussed, is mandated to receive and inquire into public 
complaints against NIS members. The board would work in partnership with 
the Witness Protection Agency to ensure witnesses are safe from harm or 
intimidation.

IPOA was established in 2011 through an Act of  Parliament to provide 
civilian oversight over the work of  the police. It conducts impartial and 
independent investigations, inspections, audits and monitoring of  the 
National Police Service to prevent impunity and enhance professionalism 
in the interest of  the public. While some key informants noted that IPOA’s 
mandate can be extended to cover the NIS, this might be a challenge. IPOA 
is still in infancy and is still in the process of  consolidating its expertise and 
capacity to hold police officers to account. Further, it has raised concerns of  
alleged interference and obstruction of  its efforts while investigating cases 
of  police malpractice.41 Given the complexities of  investigating and holding 
intelligence officers to account, it would be better if  another independent 
body took up the mandate of  investigating alleged malpractices of  NIS 
officers.

40 See analysis of  the Board below
41 http://www.ipoa.go.ke/downloads/images/downloads/77PRESSBRIEF-KAYOLEOCPD.

pdf
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Inadequate parliamentary oversight and accountability

As per Article 238(2) of  the Constitution and Standing Orders Number 
216, Parliament exercises oversight and accountability over the NIS through 
the Senate Departmental Committee on National Security and the National 
Assembly Departmental Committee on Administration and National Security 
and the Defence and Foreign Relations Committee.42 

The committees make inputs on policy and legislative developments or 
amendments as well as monitoring and evaluating measures taken to curb 
insecurity. They are also empowered to review and critique the work of  
security organs, investigate and inquire into all matters relating to national 
security. The National Assembly Committee on Administration and National 
Security approves the NIS budget. It is also supposed to receive an annual 
report from the service, detailing its activities and accomplishments. In 
addition, it vets the NIS Director-General before appointment. By carrying 
out these roles, the three committees provide legitimacy and democratic 
accountability, helping to ensure that security and intelligence organisations 
are serving the State as a whole and protecting the Constitution rather than 
narrow political or sectional interests.43 

The parliamentary committees, however, have not taken intiative either 
jointly or alone, to investigate allegations that NIS members could be 
responsible for human rights violations. Part of  the reason is because both 
the Government and NIS hide behind claims of  national security to stop or 
slow down critical inquiries. For example, during the 2016 budget hearings, 
the NIS was accused of  refusing to give a breakdown of  its budget before 
approval by Parliament. The committee also lamented that the NIS had not 

42 The term parliamentary committees is used to mean both National Assembly and Senate com-
mittees. When necessary, a distinction between the two is made. See http://www.parliament.
go.ke/the-senate/committees/mandate-and-classification/departmental-committtees

43 Born, Hans, and Ian Leigh. Making Intelligence Accountable: Legal Standards and Best Practice for Over-

sight of  Intelligence Agencies. Oslo: Publishing House of  the Parliament of  Norway, 2005 pg 77
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honoured previous summons to explain suspected operational failures.44 

In other instances, Parliament has opted to hear matters in camera and 
the reports even if  redacted, are never made public. Hiding under national 
security provisions allows the intelligence and security services to escape 
censure. Ability of  the committee to undertake oversight and accountability 
is thus crippled, since members cannot possibly make up for the deficit in 
independent information and analysis due to the comprehensive secrecy 
surrounding intelligence budgets and operations.

Human rights organisations, including the State funded KNCHR, have con-
sistently said that NIS members are suspected of  involvement in the arrest 
and torture of  terror suspects. These atrocities are allegedly done in secret 
cells, some of  which are alleged to be in barracks. While KDF and NIS have 
refuted these claims, an investigation by a parliamentary committee would 
have assisted in clearing the allegations. While it is impossible for civilians to 
access military barracks, parliamentary committees have the priviledge to do 
so.45 Again, the commitees have the mandate and powers to undertake inves-
tigations, summon witnesses and the accused and establish the truthfulness or 
otherwise of  the allegations. If  it did this, it could have immensely contributed 
to strengthening accountability as individuals who have complaints can also 
testify before the committees. 

Parliamentary committees could also consider publishing redacted NIS annual 
reports once they are tabled in Parliament. The annual reports are supposed 
to account for the work done by the service and hence justify its budget. The 
reports can be a useful platform of  ensuring accountability. In addition to 
these reports, the House committes can request the NIS to furnish them or 
consider publishing in the annual report to Parliament, matters pertaining to 
investigations and/or enquiries into the conduct and performance of  NIS 

44 “Military, spy agency ignore queries on El Adde attack, refuse to give budget details” http://
www.standardmedia.co.ke/article/2000203635/military-spy-agency-ignore-queries-on-el-
adde-attack-refuse-to-give-budget-details

45 Interview with KNCHR staff  member
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members and the action taken in such cases. Parliament and NIS can agree 
on what form the reports can be made available to the public. In the United 
Kingdom, for example, majority of  the Intelligence and Security Committee 
Special and Annual Reports are made to both the Prime Minister (in classified 
form) and Parliament (with sensitive material redacted). However, a small 
number of  reports, which deal with the most highly classified matters, may 
be made solely to the Prime Minister. Reports posted on online (http://isc.
independent.gov.uk/committee-reports/special-reports) are heavily redacted 
for sensitivity and confidentiality purposes.

Secrecy as an end

By its very nature, intelligence work involves secrecy to be effective. That is 
why the budgets, operations and outcomes are secret. Nevertheless, secrecy 
is not supposed to be an end but a means to ensuring the NIS does its work. 
It should not be used to cover up for suspected human rights abuses by NIS 
members, nor does the law envisage or provide for secrecy with regard to 
violations. Consequently, some aspects of  the service need to be made public 
at least to provide a basic minimum of  accountability to the citizens. How-
ever, by perpetuating a policy of  indiscriminate secrecy, the NIS has need-
lessly crippled the intelligence oversight and accountability process, leaving it 
almost entirely dependent on the good will of  the service members.

The NIS Act, 2012 provides wide-ranging limitations on freedom of  expres-
sion and information to the extent it is for the proper performance of  the 
service.46 This, therefore, means it is not the entire operation and persons 
that should remain secret but specific aspects that assist in its work. 

Due to the nature of  their work, NIS officers are bound by secrecy laws and 
their information access and manner of  releasing it is determined by different 
classifications (Section 37, NIS Act). The law provides for various levels of  

46 See part IV of  the NIS Act on limitation of  fundamental freedom and rights
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clasification of  information. Classification means that only those with the 
approproate clearance are authorised to access particular information. One 
way of  ensuring that classification is not used as obstruction of  parliament 
Pin its oversight and accountability roles is to provide some members 
of  the relevant committees with security clearance to see some classified 
information – the chairperson of  the relevant committee for instance.

Further, information about human rights violations, corruption and other 
serious wrongdoing, including information needed by victims to obtain 
redress, may not be classified or unncessarily withheld from the public. 
It is worth noting that some countries like Albania, Ecuador, Guatemala, 
India, Mexico, Peru, Romania, Russia and Uruguay have drafted their 
information laws in such a manner that information about human rights 
violations, violations of  law in general, and/or corruption may not, under 
any circumstances, be classified or withheld, and some provide that such 
information must be disclosed proactively.47

The parliamentary committees could also consider exercising their right to 
sanction the NIS leadership when requests for information or support to 
enable the committees carry out their mandate is not provided. Sanctions are 
an essential tool for ensuring compliance in pursuit of  accountability.48 

It is imperative that both the NIS leadership and the parliament committees 
build bridges to ensure they both undertake their obligations as required by 
law. NIS also needs to formally recognise the public as a legitimate provider 
and consumer of  intelligence. The NIS could consider designating an officer 
who acts as a public liaison even if  the Director-General does not speak to 
the media.

47 Open Society Foundation, National security transparency and accountability A guide to best practice in 

transparency, accountability and civic engagement across the public sector, Open Society Foundation, 2011 
pg 3

48 Charles D. Kenney, “Reflections on Horizontal Accountability: Democratic Legitimacy, Major-
ity Parties and Democratic Stability in Latin America,” paper prepared for the conference on 
Institutions, Accountability, and Democratic Governance in Latin America, Kellogg Institute 
for International Studies, University of  Notre Dame, May 8-9, 2000
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Interestingly, the NIS currently has a Facebook page (National intelligence 
Service - Kenya). Though it is not regularly updated, there is quite some 
interaction and interest from the public, who want to learn more about the 
institution, including how they can report cases of  crime or be recruited as 
members. This is a forum that the NIS can use more to interact with citizens. 
The National Police Service, the Kenya Defence Forces and Inspector-
General of  Police have active facebook and twitter accounts which they 
use for public interaction and for receiving feedback from citizens. This is 
something that the NIS can also learn from the other security agencies.

Civilian oversight not operationalised

Despite its provision in the NIS Act (Article 66), the Intelligence Services 
Board (ISB) – envisaged as a civilian oversight mechanism – has not being 
operationalised. The board is meant to receive and inquire into complaints 
against NIS members made by any person aggrieved by anything done by the 
Director-General or any NIS member. Members of  the board are supposed 
to be appointed by the Cabinet Secretary on the recommendation of  the 
Public Service Commission. They should comprise of  (a) a chairperson 
who shall be a person who qualifies to be a judge of  the High Court; four 
other members - (i) One shall be a person nominated by the Kenya National 
Commission on Human Rights; (ii) one shall be an advocate of  not less than 
seven years standing; (iii) one shall be a retired senior intelligence officer; and 
(iv) one shall be a person who has at least seven years experience in public 
service. This board has not been formed, yet in its design, it is supposed to 
handle complaints by civilians against the NIS.

The absence of  such a mechanism impacts on the ability of  the public to 
seek redress from an autonomous institution when they feel their rights 
have been violated by NIS officers. It also signals the lack of  political will to 
investigate and ensure accountability for allegations of  rights violations by 
NIS members and feeds into the false perception that intelligence matters are 
inherently secret and, therefore, lie outside the public domain. 
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Operationalisation of  the Intelligence Service Complaints Board is one sure 
way of  strengthening oversight and accountability of  the NIS. The body will 
provide for a genuine inclusion and appreciation of  civilian views in shaping 
security and not merely using them as a conduit for gathering information on 
fighting crime. This civilian oversight needs to institutionalised in line with 
the changing social relations and civilian demands of  increased transparency 
and accountability of  the security sector.49 

In the end, it is political will that will determine whether the board will 
conduct its accountability and oversight roles successfully. It will need the 
support of  the Executive and NIS leadership. Its members should be people 
who are independent enough to confront issues of  NIS misconduct and 
who embrace the values of  independent oversight and accountability despite 
any resistance that might arise. In addition, funding to the board needs to be 
adequate, assured and constant. This should also apply to its ability to obtain 
support for its recommendations and findings. In order for the civilian 
oversight movement to succeed in transforming law enforcement, it must be 
backed by legislators at all levels.

Lack of CSO and media engagement 

The data collected, both from analysis of  secondary literature and interviews, 
suggests that the culture of  civil activism in matters of  NIS oversight and 
accountability is still in its infancy. There is poor appetite by CSOs when it 
comes to issues of  accountability of  intelligence services, a contrast to other 
democracies where such matters are a constant feature of  public debates. 

While some NGOs like Amnesty International, Haki Africa, MUHURI and 
Human Rights Watch have monitored and documented cases of  suspected 
violations by NIS officers, there is no further engagement in terms of  
bringing these officers to account. Part of  the problem could be due to lack 

49 Ian Liebenberg. Civil control over the security institutions in South Africa: Suggestions for the future and 

notes on replicating the experience in Africa. Moscow: Russian Academy of  Sciences, pg 78
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of  a civilian accountability mechanism which can independently verify these 
allegations. In addition, victims fear reprisals. As one CSO official noted: 
“People fear to speak and hence there are few chances of  following up since 
the victims are not willing to take cases forward.”50 

Others have argued that threats, judicial and administrative harassment of  
NGOs advocating for accountability of  security organs, have had a chilling 
effect on others who would want to underake similar work.51 As noted by a 
CSO representative in Nairobi: “Intimidation of  activitists and HRDs is real: 
They either choose to leave or keep quiet. Those who speak out face reprisals 
and hence are cowed.”52

50 Interview with CSO leader, Nairobi
51 For instance, on April 7, 2015 in Gazette notice 2326 of  7, the Inspector-General of  Police 

listed MUHURI and Haki Africa as specified entities under the Prevention of  Terrorism Act 
(POTA) 2012. After this Gazette notice was issued, the NGOs bank accounts were frozen and 
they could not transact any business. On November 11, the High Court sitting in Mombasa 
declared the act of  gazetting MUHURI and Haki Afrika and freezing their accounts unconsti-
tutional.

52 Interview with CSO leader, Nairobi
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Conclusion

The existence of  a sound, effective and efficient model of  intelligence 
oversight is an ideal that most democracies the world over strive for. It is an 
important requirement that goes a long way in providing public assurance 
that intelligence services, in the exercise of  their wide powers in conducting 
their work, do so within the ambit of  the law. 

While Kenya has a sound legal and policy framework spelling out how civilian 
accountability is to work, this has not been implemented. It is imperative to 
note that passing of  laws is not an end in itself. It has to be matched by 
even greater effort in implementing those laws. Operationalisation of  the 
Intelligence Service Complaints Board is one sure way of  strengthening 
civilian accountability of  the NIS. The body will provide for a genuine 
inclusion and appreciation of  civilian views in shaping security and not merely 
using them as a conduit for gathering information on fighting crime. The 
appearance to the citizens that complaints, misconduct or policy matters are 
addressed in a transparent and fair way is also important for the mechanism 
to work.

As this report attests, the NIS, unlike other security organs, does not have a 
public affairs unit that facilities more open and coordinated interaction with 
the citizens on policy, legislation and related matters. This is an important 
office that if  formed would bridge the levels of  trust and cooperation 
between NIS and citizens. 

Parliamentary commitees on security should exercise their mandate and 
powers to undertake investigations into alleged NIS atrocities, summon 
witnesses and accused persons and establish the truth. If  it did this, it could 
have immensely contributed in strengthening accountability as individuals 
who have complaints can also testify before the committees. 
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The committees could also consider publishing redacted NIS annual reports 
once they are tabled in Parliament. The annual reports are meant to account 
for the work done by the service and hence justify its budget. The annual 
reports are a useful platform of  ensuring accountability.

For the accountability mechanism to work effectively, it needs to be 
autonomous and link to other institutions within the government system, for 
example prosecution offices and the courts in the event that prosecution is 
needed. The accountablity agencies also need to form links with other actors, 
including business people, the religious sector, civil society and the media to 
ensure they tap into the court of  public opinion and mobilise support for 
their work.

While privacy laws prohibit the reporting of  names or specific cases, 
information on complaint numbers, trends, types of  complaints, policy 
recommendations and follow-ups can assist researchers and academics 
establish a context and baseline for future research that can assist in improving 
civilian accountability. Finally, changing the NIS institutional culture of  
blanket secrecy is a long term project that may require even greater political 
will. It is an aspiration that other countries have achieved. Kenya, too, can 
do the same.






